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 Response to the Health and safety Submission of 20 April 2017  

That the HSE cannot bring themselves to be helpful to the Scottish Parliament, by even 
attempting to address the issues raised in the petition, is perhaps indicative of why this 
petition is necessary.  

Whilst the HSE are not a prosecuting authority in Scotland, they are currently the de facto 
masters of health and safety prosecution in Scotland, since they, and they alone, subject 
to one exception, can submit a report which then allows the COPFS to decide if they will 
prosecute. In reality the crown in Scotland is completely impotent without the HSE 
deciding if a work related incident will be reported. The situation that triggered this petition 
was the fact that the HSE can make policy decisions that set different standards on what 
accidents will be reported, and they can do this without any accountability for the harm 
that may be caused by their decision.  

If you look at the example of accidents in sporting entertainment events, they have simply 
taken a unilateral view that they will look the other way and not investigate accidents, 
even near fatal ones, and yet they pursue other industries with the utmost vigour for less 
serious accidents. There is currently a fundamental inconsistency and a lack of 
accountability to anyone in Scotland for their decisions. Health and safety legislation does 
not exclude sporting workplace accidents, but the HSE have seemingly decided that it is  
acceptable be seriously injured, even paralysed, in some instances. For example riding in 
jump racing under a system where handicapping by weight, which is primarily for 
commercial betting, and not sporting reasons, has some considerable health and safety 
implications, such as dehydration, bulimia, osteoporosis and mental health issues. The 
HSE refuse, as a matter of policy, to even provide a report to allow the prosecuting 
authorities to form an independent legal view on the matter where there has been a 
serious injury. There have been over 2000 serious injuries in jump racing over a number 
of years, and none of them have ever been reported under the RIDDOR Regulations. If 
this happened in the construction industry for example, then it would be unacceptable.   

The one exception to their reporting monopoly mentioned above, is where the local 
authority has responsibility for enforcement for health and safety; however they are 
directed by the HSE not to take action if it contradicts their national policies, so for all 
practical purposes the HSE control the instigation of a reporting process under the 
criminal law of Scotland. To give an actual example; Perth District Council Health and 
Safety Department were informed of a near fatal accident on Perth Racetrack and 
undertook in writing to carry out an inspection of the risk assessments on the racetrack on 
their next visit. They subsequently decided after consultation with the HSE that they had 
no plans to visit the racetrack. They have declined to offer any explanation for the change 
of policy.  

The conclusion would appear to be that it is now acceptable to HSE to have very serious 
workplace injuries in commercial sporting entertainment events. HSE have therefore 
adopted a policy decision to apply health and safety principles in different ways, for 
different industries, in Scotland without ever providing any form of evidence or legal 
precedence to support their position. As a result people can be, and are being injured, and 
they are being denied any form of proper legal protection. Accordingly the petition would 
make it possible to rectify this lack of protection.   



Response to Scottish Government submission of 28 April 2017  

It does appear that the Scottish Government is clutching at straws a little in attempting to 
suggest that the need for “concurrence” by the Lord Advocate is somehow different in 
practical terms from requiring the “permission” of the Lord Advocate. For all relevant 
purposes they are one and the same. Playing with words is not helpful when the ability to 
gain access to justice in very serious situations is being denied. Normally when someone 
argues over the interpretation of a word it is an indication that they are having difficulty 
addressing the substantive merits of the case.  
 
The SPICE briefing provided no such evidence to support the contention put forward by 
the Scottish Government. It is perhaps worth pointing out that the Justice Committee 
enquiry raised concerns about the COPFS in regard to policies on prosecutions. The 
Dean of the Faculty of Advocates also raised concerns about the practice of policy based 
prosecutions with no prospects of success. It appears that there are different standards 
being applied by the Scottish Government when comparing the actions of the Crown.  
 
The suggestion that the system in England does not work is utterly without foundation and 
it is disappointing that the Scottish Government has resorted to vague assertions and 
failed to even attempt to address the concerns in the Petition. There is no reason why 
safeguards could not be built into any subsequent procedures by an Act of Sederunt as a 
remedy to the examples they have given. There are no floodgates concerns in England. Is 
it somehow being implied that Scottish lawyers would behave in an inappropriate manner?  

The final paragraph is incorrect. The criminal law on health and safety in Scotland is not 
reserved. The HSE are not a prosecuting authority in Scotland, as they have made clear, 
and it is absurd to suggest that the criminal law on this matter is reserved. The reporting 
process is reserved to HSE in some instances and devolved to local authorities in others, 
albeit the HSE set the reporting policies for Local Authorities.  

Response to the Crown Office and Procurator Fiscal service submission dated 28 

April 2017.  

In the first instance the COPFS and the Scottish Government appear to be slightly 
contradicting each other in regard to the need for “concurrence”.  
 
The Lord Advocate is a member of the government, he is not appointed by Parliament, but 
by the Queen on the recommendation of the First Minister.  
 
I accept that that there is, in theory, a facility to effectively challenge the decision of the 
Lord Advocate, but unless legal aid is granted, very few people will ever be able to afford 
the cost of taking the case to the Court of Session. So even if a challenge was successful, 
there is a real risk that the funds would be used up in this part of the process. The fear 
factor put forward that the need for “concurrence” is to prevent a prosecution for vindictive 
or malicious ends has no evidence to support this allegation, and takes no account of the 
fact that an officer of the court will be involved. Is it somehow being suggested that the 
families in the Bin Lorry case etc were being vindictive or malicious? There was no 
mention of this in the decision by the Court of Session. I doubt very much if the public felt 
that it was not in the public interest to give the families their day in court. It appears to be  

 



 

just a “bogey man” argument and nothing else. There is certainly no evidence to support 
this position. By contrast the Justice Committee raised concerns about the prosecution 
policy of the COPFS in some instances, so there seems to be a double standard being 
applied in the argument put forward by the COPFS. 
 
The COPFS are seemingly content to adopt the policy of other jurisdictions when it suits 
them, for example, removing the need for corroboration in Scots law, so it does appear 
that they want to be able to pick and choose jurisdictions when it is convenient for the 
purposes of their argument.   

Again, with respect, the COPFS appear to be simply evading the issue. The case law put 
forward is meaningless as it is distinguishable due to a lack of relevance to the issue. This 
is about access to justice in order to address a gap in the law, which has arisen as a result 
of the lack of accountability of the HSE in Scotland.  There is a real risk of actual harm, 
and both the COPFS and the HSE appear to have elected to adopt an inconsistent 
approach when it comes to injuries in some industries.  
 
As a matter of fact, every day in Scotland, the COPFS run unsuccessful prosecutions 
where they cannot convince a judge or jury, so why is it ok for them and no one else to do 
this? The case law referred to appears to be more about protecting a state monopoly than 
allowing access to justice.   
 
The Scottish Government and both the COPFS have still not even remotely attempted to 
explain why they have formed the view that experienced criminal practitioners, who the 
crown also instruct in criminal prosecutions, seemingly cannot be trusted to bring a private 
criminal prosecution and act as responsible officers of the court. Perhaps they can 
demonstrate why they believe that members of the Faculty of Advocates and the Law 
Society of Scotland apparently cannot act properly, and yet at the same time the COPFS, 
according to the Faculty of Advocates, and in evidence given to the Justice Committee, 
have had policies where they ran unjustified prosecutions, even though they were aware 
that the prospects of success were slim, with no regard to the cost to the public purse, or 
the public interest. This completely contradicts the arguments put forward by the COPFS 
against the petition.   

It would be helpful, I would suggest, if the COPFS and the Scottish Government could 
clarify if they believe that the members of the Faculty of Advocates and the Law Society of 
Scotland cannot be trusted to behave responsibly, and if so, what is the evidence to 
support this position.  

There is also the question being ignored about a prosecution being in a legitimate private 
interest. One example could be the “baby ashes” case where the COPFS have apparently 
decided that it was not in the public interest to instigate proceedings, and yet realistically, 
financial compensation for the parents will bring no satisfaction. Or in the “Baby P” case 
the social worker was dismissed for wilful neglect and yet there was no prosecution. 
Sometimes the crown gets it wrong, but the difficulty is that there appears to be a culture 
within some government departments that when they do get it wrong, i t is better to defend 
the wrong decision, than admit it.  

 



Again I would draw you attention to what may be a very serious allegation by the HSE, 
that if they are directed by the Lord Advocate to carry out an investigation, it could impact 
on their independence. If this is correct, then is there a fundamental problem with any 
direction given to Police Scotland by the Lord Advocate? If there is no evidence to support 
this allegation, then perhaps the policy arguments put forward by the HSE in regard to 
why commercial entertainment sporting events are excluded from the law, can be 
regarded in a different manner.  

I have asked the Lord Advocate on two separate occasions if he agrees with the HSE 
policy on health and safety in commercial sporting events, and I have yet to receive a 
proper response.  

Summary  

It does seem to me that the Law Society of Scotland and the Faculty of Advocates should 
be consulted for their views on whether or not their members could be trusted to act 
responsibly as officers of the court when it came to bringing a private criminal prosecution.  

The legal system of Scotland can inherently be resistant to any form of change. It took 
over 23 years to allow a McKenzie friend in the Scottish courts, Sections 25 to 29 of the 
Law Reform Miscellaneous Provisions Act were only commenced as a result of the Public 
Petitions Committee challenging the policy of the Scottish Government at the time. In both 
of these situations the legal system has not collapsed into chaos.  

The purpose of this petition is to suggest that there is an area of the law that should be 
addressed in a sensible manner in order to give access to justice to the people of 
Scotland. The COPFS and the Scottish Government have not addressed the purpose 
behind the petition, nor have they provided any actual evidence to support their position. If 
nothing is done, people will suffer actual physical harm, which may possibly be fatal in 
some instances.  


